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INTRODUCTION 

 Plaintiff Associated General Contractors of America, San Diego Chapter 

(“AGC”) seeks to overturn the trial court’s confirmation that defendant California 

Department of Transportation (“Caltrans”) implemented a federally-mandated 

Disadvantaged Business Enterprise (“DBE”) Program in a “clearly constitutional” 

manner.  As a condition of receiving federal transportation funds, Caltrans is 

required by federal law to implement a DBE Program that complies with federal 

statutes and Part 26 of Title 49 of the Code of Federal Regulations designed to 

remedy any identified race- and gender-based discrimination in the State’s 

transportation contracting market.1  

 To ensure the Federal Mandate was implemented according to constitutional 

strictures, Caltrans carefully studied the California transportation contracting 

industry and, based on overwhelming statistical and anecdotal evidence, identified 

discrimination as to certain groups which it then addressed by implementing a 

narrowly-tailored program of federally-required, race-conscious measures. The 

trial court’s declaration that Caltrans’ Program  is constitutional is hardly 

surprising since Caltrans expressly designed its Program to ensure it would satisfy 

                                           
1  In this brief, we refer to the federal government’s program, as required by federal 
statute and described in Title 49 Part 26 of the Code of Federal Regulations, as the 
“Federal Mandate.”  We refer to the DBE program adopted by Caltrans to 
implement the Federal Mandate as “Caltrans’ Program.” 
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the Federal Mandate as well as constitutional requirements articulated by this 

Court in Western States Paving Co. v. Wash. State Dep’t of Transp., 407 F.3d 983 

(9th Cir. 2005).  This Court held that a federally-mandated DBE program survives 

strict scrutiny2 if the implementing state demonstrates the presence of 

discrimination in its transportation contracting industry, and applies race-conscious 

remedies only to those minority groups that actually suffered from discrimination.  

Id. at 997-98. 

To satisfy these requirements, Caltrans undertook the most thorough and 

comprehensive study of the transportation contracting industry ever performed in 

California.  The resulting report (the “Disparity Study”), along with extensive 

additional evidence, meticulously documented significant statistical disparities in 

the award of transportation contracts in California, providing a strong basis to 

support Caltrans’ conclusion  that discrimination existed as to four federally-

defined groups.  In accord with Western States, Caltrans then designed its DBE 

Program to permit the use of race-conscious remedies only for those four federally-

defined groups identified as suffering from discrimination   The United States 

Department of Transportation (“USDOT”) approved Caltrans’ Program as 

                                           
2  Gender-based remedies are subject to intermediate scrutiny, not strict scrutiny.  
Coral Construction v. King County, 941 F.2d 910, 931 (9th Cir. 1991).  However, 
because Caltrans’ entire Program passes strict scrutiny, this brief principally 
focuses on that standard.  Except where expressly noted, references herein to 
“race-conscious” remedies are meant to include gender-conscious remedies. 
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complying with the Federal Mandate.  In implementing the Federal Mandate, no 

state agency has more exhaustively examined its transportation market to identify 

disparities and discrimination, nor more sparingly employed race- and gender-

conscious remedies to address that discrimination.     

 AGC must fail in its as-applied challenge3 to Caltrans’ Program because it 

failed to provide any evidence to contradict Caltrans’ evidence.  In response to 

Caltrans’ thorough, cutting-edge Disparity Study and the other anecdotal and 

marketplace evidence Caltrans examined and relied on, AGC submitted no 

contrary evidence at all.  AGC abandoned its only expert witness, and conducted 

no study of its own.  The district court was understandably mystified by AGC’s 

total lack of evidence.  (ER 41:3-14.)   

 AGC’s lack of evidence creates two fatal problems for its case.  First, AGC 

has no evidence to demonstrate it has standing to pursue this matter.  Even 

assuming that AGC’s complaint included allegations sufficient to satisfy the 

minimal criteria for associational standing, AGC’s only “evidence” on this 

fundamental point consisted of a single deficient declaration.  The district court 

properly sustained Caltrans’ objections that the declaration lacked foundation and 

                                           
3  “THE COURT:  You would agree that your lawsuit, your client’s lawsuit, isn’t a 
facial challenge to this program; right?  It’s an as-applied challenge to Caltrans’ 
implementation of the program.  MR KASARDA:  That’s correct, your Honor.”  
(ER 15:17-21[transcript of summary judgment hearing].)   
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consisted solely of impermissible lay opinions.  Since AGC’s brief does not 

challenge the district court’s evidentiary rulings, this Court has before it a record 

devoid of any evidence that AGC has standing to pursue this challenge.    

 Second, even if AGC could establish standing, it literally has no evidence at 

all to contradict Caltrans’ substantial evidence in support of its Program.  AGC has 

the “ultimate burden of establishing that [Caltrans’ Program] is not narrowly 

tailored.”  Sherbrooke Turf v. Minnesota DOT, 345 F.3d 964, 971 (8th Cir. 2003).  

AGC’s failure to submit evidence undermining Caltrans’ Program or the Disparity 

Study dooms its case. 

 Lacking any evidentiary basis to undermine Caltrans’ Program, AGC tries to 

confuse the issue by pretending that Caltrans radically departed from established 

law and, as stated on the first page of its brief, that Caltrans “injected race, sex, and 

ethnicity into its public contracting decisions,” and is using “race and sex to grant 

preferences.”4  However, as AGC well knows, Caltrans is required by the Federal 

Mandate to consider race, sex and ethnicity in the award of its federally-funded 

transportation projects.  The record shows that USDOT twice demanded that 

Caltrans implement a DBE Program or face the loss of federal transportation funds. 

                                           
4  AGC incorrectly describes Caltrans’ Program as including “bid preferences.”  As 
required by the Federal Mandate, Caltrans uses goals for DBE subcontractor 
participation, not bid preferences. 
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AGC concedes, as it must, that the Federal Mandate has been repeatedly 

upheld as facially constitutional by numerous Circuit courts, including this one.  

See, e.g., Western States, 407 F.3d at 990-95; Sherbrooke Turf, 345 F.3d at 971; 

Adarand Constructors v. Slater (“Adarand VII”), 228 F.3d 1147, 1176 (10th Cir. 

2000); Northern Contracting v. Illinois, 473 F.3d 715, 721 (7th Cir. 2007); AGC’s 

Opening Brief (“OB”) at 27.       

AGC also concedes that the standard for an as-applied challenge is the two-

prong test for narrow tailoring articulated by this Court in Western States:   

Specifically, a state must show the presence of discrimination in its 
transportation contracting industry, [407 F.3d] at 997-98, and that the 
application of the program is limited to those minority groups that 
have actually suffered discrimination, id. at 998.   
 

(OB at 3.)  However, since Caltrans clearly meets that standard, AGC quickly 

abandons it.  Instead, AGC obfuscates by repeating buzz words and phrases 

gleaned from inapposite cases and dissenting opinions.  Thus, AGC manufactures 

its own legal framework, and then faults Caltrans for failing to meet its imaginary 

standards.   

For example, AGC repeatedly criticizes Caltrans’ alleged failure to 

demonstrate a “compelling governmental interest,” although that standard is 

inapplicable to an “as-applied” challenge such as the one AGC is pursuing.  AGC 

completely ignores that this Court has held that states implementing the Federal 

Mandate need not make their own independent showing of a compelling 
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government interest, but are entitled to rely on Congress’ findings that the Federal 

Mandate serves such an interest.  Western States, 345 F.3d at 970.  

 AGC further ignores applicable law in attacking Caltrans for allegedly 

failing to identify “specific,” “deliberate” or “intentional” acts of discrimination.  

(OB at 29, 34, 45, 49, 50, 51, 52.)  No such evidence is required to support a 

federally-mandated DBE program like Caltrans’ Program.  Likewise, Caltrans is 

not required to have “evidence of discrimination by employees of Caltrans,” or for 

its officials to have personal knowledge of acts of discrimination by prime 

contractors.  (OB at 20.)  Even in the context of a local program that was not 

federally mandated, this Court has expressly rejected similar arguments.  

Associated General Contractors of California v. Coalition for Economic Equity 

(“AGCCII”), 950 F.2d 1401, 1461, n. 11 (9th Cir. 1991).  AGC offers no authority 

in support of its argument that Caltrans is required to identify specific acts of 

discrimination, because there is none.  

 AGC also deliberately mischaracterizes the district court’s treatment of this 

case.  The district court conducted a two-hour hearing during which it peppered 

counsel for all parties with numerous questions, gave AGC’s counsel every 

opportunity to make its argument, and clearly demonstrated that it understood the 

governing law and the parties’ positions.  AGC’s complaint that the Court blithely 
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“deferred” to Caltrans’ “assurances” without requiring evidentiary support is 

completely baseless.     

 With neither law nor evidence to support its arguments, AGC resorts to 

immaterial nit-picking, which merely highlights its misunderstanding of the 

governing law, the Disparity Study and the other evidence supporting Caltrans’ 

Program.  AGC agreed that identified statistical disparities were “substantial” (OB 

at 52), but argues that Caltrans attempted to demonstrate the presence of 

discrimination with “statistical disparities alone.”  (OB at 21.)  While statistical 

disparities alone are legally sufficient to demonstrate discrimination, the record 

shows that Caltrans corroborated those substantial disparities with anecdotal 

evidence and marketplace data, applied sophisticated regression analyses, and 

properly concluded that the disparities resulted from discrimination.     

 AGC claims that Caltrans’ Program is not narrowly tailored, alleging that 

the evidence does not support applying contracting goals to all women, or applying 

the methodology to different types of contracts.  But Caltrans presented substantial 

evidence on these issues, and the federal government approved all elements of 

Caltrans’ Program.  In response, AGC offered no persuasive evidence in rebuttal, 

and cites no applicable law indicating, much less requiring, that Caltrans should 

have structured its Program differently.   
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AGC’s brief reveals that no race-conscious Program would satisfy AGC. 

AGC admits that if Caltrans were to “narrowly tailor its race-conscious program” 

to AGC’s satisfaction, then Caltrans’ Program would be an impermissible 

“patchwork of preferences.”  (OB at 52.)  To AGC, a race-conscious program is 

either not narrowly tailored enough or so narrowly tailored as to become an 

unlawful “jumbled” “patchwork.”  (Id.)  Thus, AGC’s dispute is with Congress, 

which enacted the statutes underlying the Federal Mandate, and the unanimous 

federal courts of appeal, which have found the Federal Mandate facially 

constitutional.  AGC’s political agenda has no place in an as-applied challenge to 

Caltrans’ Program. 

 The question before this Court is whether Caltrans had sufficient evidence to 

extend federal race- and gender-conscious remedies to certain businesses in 

California.  The record shows unequivocally that Caltrans had such evidence.  

Relying on no evidence and legally erroneous arguments, AGC completely fails to 

carry its burden of undermining Caltrans’ evidence and establishing that Caltrans’ 

Program is not narrowly tailored. 

 Accordingly, the Court should affirm the decision of the District Court. 
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STATEMENT OF ISSUE 

 Whether Caltrans’ federally-mandated DBE Program is narrowly tailored to 

address identified discrimination as required by this Court in Western States.  In 

other words, does Caltrans’ evidence demonstrate the presence of discrimination in 

California’s transportation contracting industry, and does Caltrans’ Program apply 

race-conscious goals only to “those minority groups that have actually suffered 

discrimination.”  407 F.3d 983, 997-98.   

STATEMENT OF FACTS 

I. CALTRANS’ ROLE AS A RECIPIENT OF FEDERAL FUNDS 

 In 2005, Congress enacted the Safe, Accountable, Flexible, Efficient 

Transportation Equity Act: A Legacy for Users (“SAFETEA-LU”), which requires 

that “not less than 10 percent of the amounts made available for any program . . .  

shall be expended with small business concerns owned and controlled by socially 

and economically disadvantaged individuals.”  Pub. L. No. 109-59, 119 Stat. 1144, 

§ 1101(b)(2) (2005).  SAFETEA-LU is the latest in a long series of federal 

transportation statutes mandating a federal regulatory program to assist DBEs in 

participating in transportation construction projects (the “Federal Mandate”).  See 

Western States, 345 F.3d at 988 and n. 3. 

Today, Title 49, Part 26 of the Code of Federal Regulations embodies the 

federal disadvantaged business enterprise program for highway transportation-
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related contracts.  Part 26 provides the USDOT with an aspirational goal that “not 

less than 10 percent of the authorized funds are to be expended to” DBEs.   49 

C.F.R. § 26.41.  A business may be certified as a DBE if it is a for-profit, small 

business that is at least 51 percent owned and controlled by a person (or persons) 

who is socially and economically disadvantaged.5  49 C.F.R. § 26.5.     

Primarily, three USDOT agencies administer the Federal Mandate including 

the Federal Highway Administration (“FHWA”), which is the only agency relevant 

to this lawsuit.  When the FHWA provides funding to state transportation agencies, 

such as Caltrans, it requires the states to implement the Federal Mandate.  

(Supplemental Excerpts of Record [“SER”] 0002, ¶ 3 [Fonseca Dec.]; 49 C.F.R. §§ 

26.3(a), 26.21.)  

II. CALTRANS’ PRE-2006 DBE PROGRAMS 

From 1999 through May 1, 2006, Caltrans administered a federally-

approved DBE Program.  (SER 0002, ¶ 4.)  Caltrans’ DBE Program included both 

race-conscious and race-neutral measures.6  (Id.)         

                                           
5  A person is rebuttably presumed disadvantaged if he or she is a member of a 
designated racial minority group or a woman.  49 C.F.R. §§ 26.5, 26.67(a), (b).  
Others can be considered disadvantaged if they prove that they are socially and 
economically disadvantaged based on factors including access to education, access 
to capital, and unequal treatment in employment.  49 C.F.R. § 26.67(d), App. E. 
 
6  A race-conscious measure “is one that is focused specifically on assisting only 
DBEs, including women-owned DBEs.”  (SER 0002, ¶ 4; 49 C.F.R. § 26.5.)  A 
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 From 2002 to 2006, the combined participation of women- and minority-

owned firms on federally-funded contracts was well below what one would expect 

in a contracting environment free of discrimination.  Moreover, on state-funded 

contracts, to which the DBE Program did not apply, minority and women-owned 

business participation was considerably lower than on federally-funded contracts, 

and was substantially below what would be expected based on the availability 

analysis for those contracts.  (SER 0145, ¶ 21 [Keen Dec.]; SER 0166, 0200 

[Disparity Study].)   

III. CALTRANS’ DBE PROGRAMS FROM 2006 TO 2009 

A. IN RESPONSE TO WESTERN STATES, CALTRANS 
CHANGED TO A FULLY RACE-NEUTRAL PROGRAM AND 
COMMISSIONED A DISPARITY STUDY 

On May 9, 2005, this Court decided Western States.  There, the Court held 

that to implement the Federal Mandate in a narrowly-tailored manner, a state must 

present evidence of discrimination within its contracting market, and the remedial 

program’s application must be “limited to those minority groups that have actually 

suffered discrimination.”   (407 F.3d at 997-98, 1003.) 

Following this ruling, the USDOT instructed that any state transportation 

agency in the Ninth Circuit wishing to implement a DBE program with race-

conscious measures must describe the evidence of discrimination supporting these 

                                                                                                                                        
race-neutral measure “is one that is, or can be, used to assist all small businesses.” 
(Id.) 
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measures, pursuant to the standards set forth in Western States.  (SER 0004, ¶¶ 9, 

10.)  If an agency needed more time to assess whether it had sufficient evidence of 

discrimination, USDOT required it to request approval of a wholly race-neutral 

program while it undertook its assessment.  (Id.)  The guidance suggested the use 

of a disparity study to perform this assessment.  (Id.)  

Caltrans went to extraordinary lengths to comply with USDOT’s guidance.  

It announced its intent to abandon the use of race-conscious measures in its DBE 

Program and implement a solely race-neutral program.  (SER 0004-05, ¶ 11.)  In 

roughly 70 publications, Caltrans placed notices of hearings advising it was 

examining evidence of whether discrimination existed in the transportation 

contracting industry.  It also mailed notices to certified DBEs, small businesses, 

and other interested groups, including AGC. (Id.)  It held 23 hearings around the 

state over a two-month period.  (SER 0005, ¶¶ 13-14.)  Internally, Caltrans 

received and reviewed written comments from interested parties along with 

numerous studies regarding whether discrimination existed in the transportation 

contacting industry.  (Id., ¶ 15.)   

Ultimately, on May 1, 2006, Caltrans decided to tread cautiously by 

conducting a disparity study to further investigate and analyze its marketplace.  

(SER 0005-06, 0034-35.)  Accordingly, Caltrans implemented a DBE Program 

with an overall annual DBE participation goal of 10.5 percent, to be achieved 
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solely by race-neutral measures.  (SER 0006, ¶ 18.)  It also embarked on an 

ambitious effort to implement a more robust race-neutral program to meet its goal.  

(SER 0748-50, ¶¶ 8-20 [Padilla Dec.].) 

B. CALTRANS HIRED BBC TO CONDUCT A DISPARITY 
STUDY 

Caltrans requested proposals for a consultant to conduct a statewide 

disparity study of the transportation contracting market.  (SER 0006, ¶ 19.)  After a 

competitive process, Caltrans selected BBC Research and Consulting (“BBC”) to 

conduct the study.  (Id.) 

BBC is a 24-person economic research firm.  (SER 0141, ¶ 4.)  The BBC 

team for the Caltrans disparity study was headed by David Keen, who has 

conducted more than 70 studies related to the utilization and availability of DBEs, 

minority-owned businesses or women-owned businesses in government 

procurement.  (Id., ¶ 5.) 

Since their inception in the 1980s, disparity studies have evolved to use 

sophisticated economic and statistical methods to identify the presence or absence 

of disparities in a particular marketplace. (SER 0142, ¶ 8.)  A disparity study 

examines, among other things, whether there is a disparity between an agency’s 

utilization of minority- and woman-owned firms as contractors and the level of 

utilization that might be expected given the availability of those firms to perform 

that work.  (Id. ¶ 9.)  They also explore lending, insurance, and bonding practices, 
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business formation, and other factors that may impact contracting opportunities.  

(Id.)  The studies often include anecdotal information from interviews with firms in 

the local market.  (Id.) 

C. BBC CONDUCTED A STATE-OF-THE-ART ANALYSIS 

A major task in conducting a disparity study is to determine the availability 

of minority- and women-owned businesses to perform work on agency contracts.  

(SER 0142, ¶ 10.)  BBC conducted one of the most thorough and comprehensive 

studies of DBE availability ever performed.  (Id.)  BBC examined the 

transportation contracting industry in California by first reviewing more than 

10,000 construction and engineering subcontracts from 2002 through 2006, 

awarded by Caltrans or by local agencies using funds administered by Caltrans.  

(Id. ¶ 11.)  BBC then compiled a list of businesses that appeared to be available to 

perform work on these types of contracts.  (Id.)  BBC went on to interview more 

than 18,000 of these businesses, using a survey that included more than 70 

questions.  (Id.)   

From these interviews of potentially available firms, BBC identified 3,398 

firms in the transportation industry that reported qualifications for, and interest in, 

transportation-related work and had performed or bid on such work in the past.  

(SER 0142-43, ¶ 12.)  Of these, thirty-two percent identified themselves as 

minority- or women-owned.  (Id.) 
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Many studies end their analysis of availability at this stage.  BBC went 

substantially further, assessing whether a firm met specific criteria in order to be 

considered available for each Caltrans prime contract and subcontract.  (SER 0143, 

¶ 13.)  Using a database that BBC created from five years of Caltrans contract data, 

BBC examined the availability of each of the 3,398 firms for each prime contract 

and subcontract based on, among other things, the specialization of work the firm 

performs, whether the firm works as a prime contractor or a subcontractor or both, 

where within California the firm performs work, and the size of the contracts the 

firm bids on or performs. (Id., ¶ 14.)  After comparing the data about the firms with 

the data about each Caltrans prime contract and subcontract, and then weighting 

the results by the size of each prime contract and subcontract, BBC determined that 

California’s minority- and women-owned business enterprises (“MBE/WBEs”)7 

would be expected to receive 17.6 percent of prime contract and subcontract 

dollars for Caltrans’ federally-funded transportation construction and engineering 

contracts.  (Id.) 

BBC did not stop its analysis there.  To help Caltrans determine a base 

figure for its overall annual DBE goal, BBC removed as potential DBEs any 

construction or engineering firms that appeared to exceed or be close to exceeding 

                                           
7  MBE/WBE refers to minority/women owned-firms who appear eligible to be 
certified as DBEs under Part 26 regardless of whether they actually are certified.  
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the revenue size standards for DBE certification. This resulted in a base availability 

figure of 13.5 percent.  (SER 0143, ¶ 15.) 

D. BBC FOUND SIGNIFICANT UNDERUTILIZATION OF SOME 
DBES 

In addition to determining which contractors are available to perform work, 

disparity studies also examine which contractors have actually been used in the 

past—what is known as a “utilization analysis.”  (SER 0144, ¶ 17.)  BBC collected 

and analyzed information from more than 10,000 prime contracts and subcontracts 

pertaining to transportation-related construction and engineering.  (Id.) 

Next, BBC compared Caltrans’ utilization of MBE and WBE firms to the 

availability of those firms in order to determine whether any substantial disparities 

existed.  (Id., ¶ 18.)  Ultimately, BBC published 123 different disparity tables in its 

report, taking into account factors such as the contracting agency, source of 

funding, type of work, timing of the contract, and region where the prime contract 

or subcontract was performed.  (Id.) 

A disparity index of 100 means there is statistical parity between relative 

utilization and availability for a particular group.  (Id., ¶ 19.)  An index below 80 

indicates a substantial disparity between utilization and availability.  (Id.)  For 

example, if the availability analysis showed that one would expect 1.0 percent of 

Caltrans’ contracting dollars to go to African American-owned firms, and the 

utilization analysis showed that 1.0 percent of Caltrans’ contracting dollars indeed 
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went to those firms, this would generate an index of 100.  (Id.)  But if the 

utilization analysis instead showed that only 0.3 percent of Caltrans’ contracting 

dollars went to African American-owned firms, this would generate a disparity 

index of 30.  (Id.) 

As stated above, during the 2002 through April 2006 portion of the study 

period, Caltrans used individual race-conscious DBE contract goals for federally-

funded contracts in its implementation of the Federal Mandate. (SER 0144, ¶ 20.)  

During this same time period, (2002 through 2006), Caltrans’ state-funded 

contracts did not include race-conscious goals.  (Id.)  By comparing these two sets 

of similar contracts, BBC examined whether disparities existed for MBE/WBEs 

when race-conscious contract goals applied and when they did not apply.  (Id.) 

The results were striking.  For all MBEs and WBEs combined, the disparity 

index was 83 for federally-funded contracts (to which race-conscious goals 

applied) and 59 for state-funded contracts (without DBE goals).  (SER 0145, ¶ 21.)  

In other words, even with race-conscious goals in place, utilization of MBE/WBEs 

on federally-funded contracts was well below what might be expected based upon 

availability of those firms to perform Caltrans contracts. (SER 0144-45, ¶¶ 19, 21.)  

When those race-conscious goals were absent (the state-funded contracts), 

utilization of MBE/WBEs plummeted to 59 percent of the level expected based 
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upon availability—a substantial and statistically significant disparity.  (SER 0145, 

¶ 21.)  

The comparison revealed substantial disparities for African American-, 

Asian-Pacific American- and Native American-owned firms on Caltrans’ state-

funded contracts for 2002 through 2006, with disparity indices well below 80.  

(SER 0145, ¶ 22.)  African American-owned firms received only 15 percent of the 

contract dollars expected based on their availability for Caltrans’ state-funded 

contracts; Asian-Pacific American-owned firms received less than one-third of the 

contract dollars expected; and Native American-owned firms received less than 

two-thirds of the contract dollars expected.  (Id.)  The disparity index for Hispanic 

American-owned firms on Caltrans’ state-funded contracts was 81, which does not 

constitute a substantial disparity.  (Id.)  Utilization of Subcontinent Asian 

American-owned firms exceeded what might be expected based upon availability 

of those firms for Caltrans contracts.  (Id.) 

E. CALTRANS AND BBC GATHERED MORE ANECDOTAL 
EVIDENCE REGARDING DISCRIMINATION 

Following BBC’s statistical analysis, Caltrans and BBC conducted 12 public 

hearings statewide to receive comments on BBC’s findings.  (SER 0006, ¶ 21.)  

Additionally, Caltrans received numerous letters from business owners and trade 

associations, and interviewed representatives of 12 trade associations, and 79 

owners/managers of local companies.  (SER 0146, ¶ 24.)   MBE/WBEs reported, 
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among other things, that they were treated differently based on their race or gender, 

and that the prime contractors abused the “good-faith” efforts process.  (Id.) 

BBC also examined numerous characteristics of minority- and women-

owned firms in California, as well as the California marketplace, to explore any 

barriers within the local market.  (SER 0146, ¶ 25.)   BBC examined more than 70 

surveys, studies and reports, as well as information gathered from BBC’s own 

survey, interviews and the 14 public hearings.  (Id.)  This information provided a 

comprehensive picture of the conditions minorities and women face in education, 

employment, advancement in employment, business ownership, homeownership, 

insurance, bidding capacity, mortgage lending, business loans, bonding, business 

success, business closures, business expansion and contraction, and business 

earnings.  (Id.) 

IV. CALTRANS’ 2009 DBE PROGRAM 

In July 2007, BBC released its final version of the Disparity Study.  (SER 

0146, ¶ 26; SER 0007, ¶ 23.)   In evaluating the need for remedial measures in the 

California transportation contracting industry, Caltrans relied not only on the 

Disparity Study, but also on studies performed by other agencies and evidence 

collected in the public and private sectors regarding relevant discrimination.  (SER 

0006-09, ¶ 22.) 
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From this information, Caltrans concluded the evidence strongly supported 

an inference that discrimination existed in the California transportation 

construction and engineering industry.  (SER 0009, ¶ 23.)  Caltrans concluded that 

the evidence supported the use of race-conscious goals for four of the six 

categories of DBEs defined by federal regulations.  (Id.)   

On August 1, 2007, Caltrans proposed its DBE Overall Annual Goal and 

Methodology for federal fiscal year 2008.8  (SER 0010, ¶ 27.)  In this document, 

Caltrans included Caucasian women in the gender-conscious measures because the 

Disparity Study demonstrated a statistically significant disparity for that group.  

(SER 0882, ¶ 9 [Fonseca Dec. Opposing MSJ].) 

At the public hearings mentioned above, numerous female business owners 

informed Caltrans that they face discrimination based on their gender, not just their 

race, and that discrimination faced by white women is the same discrimination they 

face as minority women.  (SER 0882, ¶ 10.)  BBC confirmed that the Disparity 

Study findings for white women were meant to control for gender as a variable and 

                                           
8  The Goal and Methodology describes what information Caltrans used to 
establish an annual overall goal and the methodology employed to establish that 
goal.  (SER 0002-03, ¶ 5.)  In particular, it identifies the percentage of dollars from 
federally-funded contracts that Caltrans projects it will award, or cause to be 
awarded through its prime contractors, to certified DBEs for that year (“overall 
DBE goal”).  (Id.)  It also details how Caltrans determined this percentage, and 
how much of the overall DBE goal Caltrans expects to meet using race-conscious 
measures and race-neutral measures.  (Id.) 
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therefore were applicable to businesses owned by women of any race or ethnicity.  

(Id.; SER 0884-85, ¶¶ 3-9 [Keen Dec. Opposing MSJ].)  

Because of this evidence, Caltrans included all women in its gender-

conscious measures.  (SER 0882, ¶ 12.)  On November 14, 2007, Caltrans 

submitted an amended version of its Goal and Methodology for USDOT’s 

approval.  (SER 0010, ¶ 27; SER 0037-52.)  Based on the Disparity Study and 

other evidence Caltrans had reviewed, Caltrans included African Americans, Asian 

Pacific Americans, women and Native Americans in the race- and gender-

conscious component of its proposal.  (Id.)   In addition to seeking the federal 

government’s approval of the program, Caltrans sought a waiver to implement the 

race-conscious goals just for the four identified groups.  (Id.) 

Caltrans considered possible upward and downward adjustments to the base 

figure before setting an overall annual goal for DBE participation.9 Although the 

evidence of discrimination in the marketplace could have supported a higher 

overall DBE goal, Caltrans proceeded cautiously and chose not to make any 

adjustment. (SER 0011, ¶¶ 29, 30.) 

                                           
9 The federal regulations require a two-step approach to setting an agency’s overall 
goals.  49 C.F.R. § 26.45.  In the first step, the agency must set a base figure for the 
relative availability of DBEs, and a disparity study can be used to determine the 
base figure.  49 C.F.R. § 26.45(c).  In the second step, an agency “must examine all 
of the evidence available in [its] jurisdiction to determine what adjustment, if any, 
is needed to the base figure in order to arrive at [its] overall goal.”  49 C.F.R. § 
26.45(d), emphasis added.   
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 The Federal Mandate requires projection of the portion of the overall DBE 

goal that an agency will meet through race-neutral and race-conscious measures.  

49 C.F.R. § 26.51.  Based on past experience, Caltrans projected that it would 

achieve one-half the 13.5% overall annual DBE goal with race-conscious measures 

and one-half with race-neutral measures.  (SER 0011-12, ¶ 32.)   

Caltrans maximized its use of race-neutral measures.  (SER 0749-50, ¶¶ 15-

20; SER 0037-52.)  Caltrans evaluated over 150 such measures, with the objective 

of achieving maximum DBE participation through race-neutral measures with 

minimal reliance on race-conscious measures.  (SER 0749, ¶ 18.) 

 After Caltrans first submitted its Goal and Methodology in August 2007, the 

FHWA pressured Caltrans to raise its annual DBE goal from 13.5 % to 18%.  (SER 

0012, ¶ 34.)  Caltrans maintained that it had carefully considered all of the relevant 

data and factors and that the 13.5% goal was appropriate.  (Id., ¶ 35.)  Not until 

August 7, 2008 did FHWA approve a waiver10 to allow Caltrans to employ race-

conscious measures only for the four identified groups.  (SER 0012-13, ¶ 36; SER 

0092.)  But the FHWA still had not approved Caltrans’ DBE Program. (SER 0012-

13, ¶ 36.)   

                                           
10 The federal regulations require that annual DBE goals provide for the 
participation by all certified DBEs and cannot be subdivided into group-specific 
goals.  49 C.F.R. § 26.45(h).  However, state agencies may seek waivers from this 
provision.  49 C.F.R. § 26.15(b). 
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On October 7, 2008, FHWA told Caltrans  it did not need FHWA’s approval 

of its goal or  proposed race-conscious measures prior to employing them for fiscal 

year 2009, and that FHWA expected Caltrans to implement the 2009 goal until 

further notice from FHWA.  (SER 0013, ¶ 38; SER 0120.)  However, Caltrans 

declined to move forward with this program without express approval from 

FHWA.  (Id.) 

On December 19, 2008, FHWA informed Caltrans that FHWA believed 

Caltrans was not carrying out its DBE program in good faith because Caltrans had 

not implemented race-conscious measures for the four identified groups.  (SER 

0013, ¶ 39.)  FHWA warned that failure to comply with the Federal Mandate could 

subject Caltrans to suspension or termination of federal funds, or FHWA could 

refuse to approve projects, grants or contracts.   (Id.; SER 0123-25.)   

On February 25, 2009, upon passage of the American Recovery and 

Reinvestment Act, FHWA informed Caltrans that it must immediately use race-

concious contract goals to administer its DBE Program in good faith.  (SER 0013-

14, ¶ 40; SER 0127-28.)  FHWA conditionally approved Caltrans 2009 Goal and 

Methodology.  (Id.)  Again FHWA threatened to withhold federal funds if Caltrans 

did not immediately implement its program.  (SER 0128.) 

On March 4, 2009, Caltrans informed the transportation construction 

community of its decision to implement its 2009 DBE Program immediately.  
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(SER 0014, ¶ 42.)  On April 2, 2009, Caltrans received formal approval from 

FHWA for the 2009 Goal and Methodology.  (SER 0014, ¶ 43; SER 0133-34.)    

In June, 2009, AGC filed its complaint.  All parties agreed that the case 

could be decided on cross-motions for summary judgment.  (ER 12:12-17; 48:4-7.)  

The parties submitted nearly 200 pages of briefing, supported by over 30 

declarations and thousands of pages of exhibits.  On March 23, 2011, the district 

court judge held a hearing that lasted over two hours, in which he extensively 

questioned counsel for each party, providing counsel for AGC numerous 

opportunities to explain AGC’s argument.     

At the outset of the hearing, the court sustained Caltrans’ objections to the 

only declaration AGC submitted containing “evidence” of AGC’s standing to bring 

this suit.  (ER 11:7-25.)  At the conclusion of the hearing, the court took a short 

break and then rendered its decision from the bench.  (ER 45:14-62:4.)  In the 

decision, the court summarized each party’s arguments and the applicable law, 

finding that strict scrutiny applied.  (ER 48:8-50:22 [law]; 451:4-52:2, 54:16-55:6 

[AGC’s argument]; 52:3-54:3, 55:11-18 [Caltrans’ argument]; 54:4-15, 55:19-

56:21 [intervenors’ argument].)  In accordance with Western States, the court 

concluded that Caltrans did not need to demonstrate that its Program had a 

compelling governmental interest because the Federal Mandate itself met that 

requirement.  (ER 56:22-57:18, 52:3-11.)   
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The court disagreed with AGC’s criticism of Caltrans’ anecdotal evidence:  

“in the words of these individuals that have gone through this program, there are 

numerous instances of specific discrimination.”  (ER 57:20-58:3.)  The court also 

distinguished Caltrans’ evidence from Washington State’s evidence at issue in 

Western States: 

[T]here are significant differences between Caltrans’ program and the 
program in Washington State.  In Washington State, no statistical 
studies were performed to try and establish the discrimination in the 
highway contracting industry.  Washington simply compared the 
proportion of DBE firms in the state with the percentage of 
contracting funds awarded to DBEs on race-neutral contracts to 
calculate a disparity.  The Ninth Circuit found this to be 
oversimplified and entitled to little weight because it did not take into 
account factors that may affect the relative capacity of DBEs to 
undertake contracting work 
 

(ER 59:23-60:9, emphasis added.)  The court also noted that “the statistical 

disparity cited by Washington . . . to the extent that it had any probative value, was 

insufficient standing alone to establish the existence of discrimination,” and that 

Washington had not introduced “any anecdotal information.”  (ER 60:12-17, 

emphasis added.)  By contrast, Caltrans’ “disparity study includes both extensive 

statistical evidence, as well as anecdotal evidence gathered through surveys and 

public hearings, which support the statistical findings of the underutilization faced 

by DBEs without the DBE program.”  (ER 61:2-6.) 
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Accordingly, the court held: 

Because Caltrans’ DBE program is based on substantial statistical and 
anecdotal evidence of discrimination in the California contracting 
industry and because the Court finds that it is narrowly tailored, the 
Court upholds the program as constitutional. 
 

(ER 61:11-15.)  AGC’s appeal followed. 

SUMMARY OF ARGUMENT 

Caltrans’ Program satisfies strict scrutiny.  Classifications based on race “are 

constitutional only if they are narrowly tailored measures that further compelling 

governmental interests.”  Adarand Constructors v. Pena (“Adarand III”), 515 U.S. 

200, 227 (1995).  Under Western States, a state “need not demonstrate an 

independent compelling interest for a DBE program” because its “implementation 

of TEA-2111 . . . rests upon the compelling nationwide interest identified by 

Congress.”  407 F.3d at 997.  Thus, the only question before this Court is whether 

Caltrans’ Program is “narrowly tailored.” It is.   

In Western States, the Ninth Circuit held that whether a state’s DBE program 

employing race- or gender-conscious elements “is narrowly tailored to further 

Congress’s remedial objective depends upon the presence or absence of 

discrimination in the State’s transportation contracting industry” and whether the 

                                           
11   SAFETEA-LU, applicable to Caltrans’ Program, succeeded TEA-21 and 
utilizes the same regulatory program.  See GEOD v. New Jersey Transit Corp., 746 
F.Supp.2d 642, 645 (D.N.J. 2010). 
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program “is limited to those minority groups that have actually suffered 

discrimination.”   Id. at 997-98.  The Disparity Study amply documented the 

presence of disparities in the utilization of certain minorities and women in 

California’s contracting industry.  Under settled law, those disparities, when 

considered along with the anecdotal and market-place evidence before Caltrans, 

strongly supported Caltrans’ determination that such disparities were the result of 

discrimination.  See, e.g., Western States, 407 F.3d at 1001; Adarand VII, 228 F.3d 

at 1173 (“[t]he disparity between minority DBE availability and market utilization 

. . . raises an inference that the various discriminatory factors the government cites 

have created that disparity”).  Finally, in compliance with Western States, Caltrans’ 

Program applies race- and gender-conscious goals only to those four groups shown 

by the evidence to have “actually suffered discrimination.”  Id. at 998.   

 Because Caltrans presented ample proof that its Program is narrowly 

tailored, AGC had the burden to rebut Caltrans’ evidence and establish that the 

Program is not narrowly tailored.  See Sherbrooke Turf, 345 F.3d at 971 (plaintiffs 

“have the ultimate burden of establishing that the DBE program is not narrowly 

tailored”); Concrete Works of Colorado v. City and County of Denver, 321 F.3d 

950, 979 (10th Cir. 2003) (“general criticism of disparity studies, as opposed to 

particular evidence undermining the reliability of the particular disparity studies . . 

. is of little persuasive value”); Adarand VII, 228 F.3d at 1173 n. 14.   
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 AGC utterly failed to carry this burden.  AGC abandoned its expert witness 

and offered no evidence to undermine Caltrans’ evidence of discrimination or its 

analysis of that evidence.  AGC’s claim that Caltrans needed to identify intentional 

or specific acts of discrimination and to prove a compelling governmental interest 

has no support in the case law.  Likewise, AGC’s complaint that Caltrans’ program 

is “overinclusive” and certifies DBEs that have not individually suffered 

discrimination goes to the structure of the Federal Mandate itself, and therefore has 

no place in AGC’s “as applied” challenge.  Additionally, those claims are 

unsupported by any authority.   

AGC complains that Caltrans should not apply race-conscious measures to 

portions of those contracts that are state-funded.  AGC offered no evidence that 

transportation contracts are, or could be, internally segregated based on funding 

source, nor any authority that such segregation is required by federal law.  

Moreover, in support of its argument, AGC’s authority addresses California’s 

Proposition 209 (California Constitution, Article I, Section 31).  (OB at 61.)  

AGC’s initial complaint included a Proposition 209 claim which AGC voluntarily 

dismissed.  Its attempt to recast its claim is an impermissible attempt to re-insert a 

voluntarily-dismissed claim.  

Finally, the district court sustained Caltrans’ objections to critical portions of 

the only declaration AGC submitted that could establish its standing to bring this 
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suit.  AGC has not challenged the district court’s evidentiary rulings.  Therefore, 

the record on this appeal contains no evidence on the fundamental issue of 

associational standing.  

ARGUMENT 

I. AGC LACKS STANDING 

In its complaint, AGC generally alleged the elements that normally would 

satisfy the requirements for associational standing, albeit without any specific 

examples of its members’ alleged harm.  On summary judgment, AGC could not 

rely on its bare-bones allegations regarding standing; it had to submit evidence on 

this fundamental jurisdictional issue.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 

561 (1992) (“Since [the elements of standing] are not mere pleading requirements 

but rather an indispensable part of the plaintiff's case, each element must be 

supported in the same way as any other matter on which the plaintiff bears the 

burden of proof, i.e., with the manner and degree of evidence required at the 

successive stages of the litigation).  The only such “evidence” AGC submitted was 

a declaration from James Ryan, AGC’s Executive Vice President.  It failed to 

submit any declarations from its members showing that they had been harmed by, 

or faced imminent harm from, Caltrans’ Program. 

The relevant passages of the Ryan Declaration were clearly inadmissible.  In 

paragraph after paragraph, Ryan included a boilerplate introductory clause: “Based 
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on my own personal knowledge . . . .”  However, Ryan failed to lay a foundation 

that would even suggest that he actually had personal knowledge of the “facts” that 

followed that clause. 

Caltrans filed objections to Ryan’s woefully inadequate declaration.  (SER 

0895-0909.)  At the outset of the hearing, the district court sustained Caltrans’ 

objections.  (ER 11:7-25.)   

On appeal, AGC’s brief does not challenge the district court’s evidentiary 

rulings.  Thus, this Court is left with a record completely lacking evidence that 

AGC has standing to seek the relief it requests.  The fact that AGC alleged 

standing, or that it may be logical to assume that one or more of its members might 

have had standing, is insufficient at the summary judgment stage where evidence is 

required.  See Summers v. Earth Island Institute, 558 U.S. 488, 498-99 (2009); 

Lujan, 504 U.S. at 561-62.  For this independent reason, the Court should affirm 

the judgment below.   

II. FEDERAL LAW REQUIRES CALTRANS TO IMPLEMENT ITS 
FEDERALLY-APPROVED DBE PROGRAM  

 Federal statutes governing highway construction require states to develop 

and implement a DBE program to remedy discrimination and ensure a level 

playing field for all contractors including businesses owned and controlled by 

“socially and economically disadvantaged individuals.”  See, e.g., SAFETEA-LU, 

119 Stat. 1144, § 1101(b)(2).  The reason for such statutes is plain:   
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The Constitution does not obligate Congress to stand idly by and 
continue to pour money into an industry so shaped by the effects of 
discrimination that the profits to be derived from congressional 
appropriations accrue exclusively to the beneficiaries, however 
personally innocent, of the effects of racial prejudice.  
 

Adarand VII, 228 F.3d at 1176.12   Several federal courts of appeal have upheld 

federally-mandated DBE programs against equal-protection challenges.  See, e.g., 

Western States, 407 F.3d at 993-95; Adarand VII, 228 F.3d at 1176; Sherbrooke, 

345 F.3d at 972-74; Northern Contracting, 473 F.3d at 721. 

 In furtherance of the congressional goal of ending discrimination in the 

award of transportation construction contracts, SAFETEA-LU’s regulations 

require Caltrans to implement a DBE program to maintain its eligibility for federal 

funding of transportation contracts.13   Indeed, FHWA twice threatened to withhold 

federal funding from Caltrans for failing to more quickly implement a racially-

conscious DBE program that complied with the requirements discussed in Western 

                                           
12   See also City of Richmond v. J.A. Croson Co. (“Croson”), 488 U.S. 469, 492 
(1989) (plurality op. of O’Connor, J.) (“It is beyond dispute that any public entity, 
state or federal, has a compelling interest in assuring that public dollars, drawn 
from the tax contributions of all citizens, do not serve to finance the evil of private 
prejudice”). 
 
13  See, e.g., 49 C.F.R. § 26.21(c) (“You are not eligible to receive DOT financial 
assistance unless DOT has approved your DBE program and you are in compliance 
with it and this part.”); 49 C.F.R. § 26.47 (“If you do not have an approved DBE 
program or overall goal, or if you fail to implement your program in good faith, 
you are in noncompliance with this part.). 
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States and the subsequently issued regulatory guidance.  (SER 0013, ¶ 39; SER 

0128.) 

After Western States, Caltrans determined it should not continue to 

implement its race-conscious DBE program without conducting a thorough 

analysis to determine whether discrimination might exist in the transportation 

contracting industry in California.  Caltrans suspended its race-conscious program 

and commissioned a disparity study by a top-flight research firm to gather the 

needed information, in accord with the direction provided by Western States and 

the federal government.     

 Caltrans determined that the Disparity Study along with anecdotal evidence 

and other information documented discrimination as to some groups in the 

transportation contracting industry in California.  Caltrans ultimately determined, 

based on data from its own contracting history and that of local agencies whose 

contracts were funded by Caltrans, that race-neutral measures alone would not 

adequately address that discrimination and level the playing field.  Thus, the 

Federal Mandate required that Caltrans include race-conscious measures as part of 

its DBE Program in order to avoid losing vital federal funding for failure to 

comply with federal regulations.     

 In designing its DBE Program, Caltrans followed federal regulations and 

guidance, as well as the mandate of Western States, to the letter.  The result is a 
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model program that meets all requirements of federal regulations and case law.  

(SER 0757, ¶ 8 [Berkman Dec.].) 

III. CALTRANS’ FEDERALLY-MANDATED DBE PROGRAM SERVES 
A COMPELLING INTEREST AND IS NARROWLY TAILORED  

A. CALTRANS’ PROGRAM SERVES A COMPELLING 
GOVERNMENTAL INTEREST 

 Under strict scrutiny, racial classifications must serve a compelling 

governmental interest and be narrowly tailored to further that interest.  Adarand 

III, 515 U.S. at 227.  Several courts, including the Ninth Circuit, have determined 

that TEA-21 (the predecessor to SAFETEA-LU) and the Federal Mandate are 

narrowly tailored measures that further compelling governmental interests.  See, 

e.g., Western States, 407 F.3d at 993-995; Adarand VII, 228 F.3d at 1176, 1187; 

Sherbrooke, 345 F.3d at 972-74. 

 This Court held that states may rely on the federal government’s compelling 

interest in enacting TEA-21 and the Federal Mandate.  Western States, 407 F3d at 

996, quoting Sherbrooke, 345 F.3d at 970.   Therefore, a state need not 

independently demonstrate that its federally-mandated DBE program serves a 

compelling interest.  Id. (“If Congress or the federal agency acted for a proper 

purpose and with a strong basis in the evidence, the program has the requisite 

compelling government interest nationwide, even if the evidence did not come 

from or apply to every State or locale in the Nation”).   
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 Accordingly, the only question in this case is whether Caltrans’ Program is 

narrowly tailored to further that compelling interest.   

B. CALTRANS’ DBE PROGRAM IS NARROWLY TAILORED AS 
ARTICULATED BY THIS COURT IN WESTERN STATES 

 In 2005, the Ninth Circuit addressed whether TEA-21 “violates equal 

protection, either on its face or as applied by the State of Washington.”  Western 

States, 407 F.3d at 987. As noted above, the Court held that TEA-21 and its 

implementing regulations survived strict scrutiny.  Id. at 993-995.   

 The court then considered Western States’ argument that TEA-21 was 

unconstitutional as applied by Washington because the state had offered virtually 

no evidence of discrimination within the transportation contracting industry.  Id. at 

995-96.  Washington argued that the law did not require a state to demonstrate that 

its application of TEA-21 independently satisfies strict scrutiny, so long as its 

program complies with TEA-21’s regulations.  Id. at 996.  The Court disagreed 

noting that in an as applied challenge the court must consider:  

Whether Washington’s DBE program is narrowly tailored to further 
Congress’s remedial objective depends upon the presence or absence 
of discrimination in the State's transportation contracting industry.   
 

Id. at 997-98.  The Court added that “even when discrimination is present within a 

State, a remedial program is only narrowly tailored if its application is limited to 

those minority groups that have actually suffered discrimination.”  Id. at 998.   
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 Washington had no statistical studies to establish discrimination in the 

transportation contracting industry and offered no other credible evidence of 

discrimination.  Id. at 1000-01.  The Court found the record “devoid of any 

evidence suggesting that minorities currently suffer—or have ever suffered—

discrimination in the Washington transportation contracting industry.”  Id. at 1002, 

emphasis added.  Even the “oversimplified statistical evidence” Washington 

offered showed only a “small disparity” that was “insufficient, standing alone, to 

establish the existence of discrimination against DBE’s.”  Id. at 1000-01, emphasis 

added.  Washington’s DBE program was not, therefore, narrowly tailored to 

further Congress’s remedial objective.  Id. 

 In so holding, the Court crafted a new, two-part test for determining whether 

a state’s implementation of the Federal Mandate survives strict scrutiny.  Id. at 

997-98.  This new test represents an additional step in the strict scrutiny analysis 

applicable in this Circuit to an “as applied” challenge.14       

                                           
14  Several courts have held that a state DBE program passes strict scrutiny so long 
as it complies with the Federal Mandate.  Justice McKay, concurring and 
dissenting from the Western States majority, explained that the majority’s opinion 
misapprehended the Eight Circuit’s holding in Sherbrooke, and the Seventh 
Circuit’s opinion in Milwaukee County Pavers v. Feilder, 922 F.2d 419 (7th Cir. 
1991), both of which support the proposition that “only when the state exceeds its 
federal authority is it susceptible to an as-applied constitutional challenge.”   See 
407 F.3d at 1004, (J.McKay, conc. and dis.).  Since then, the Seventh Circuit and 
district courts within the Third and Eleventh Circuits have declined to follow 
Western States, finding that “a challenge to a state’s application of a federally 
mandated program must be limited to the question of whether the state exceeded its 
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 No published case within this Circuit has yet applied the Court’s analysis 

beyond the particular facts presented in Western States.  As described below, 

Caltrans’ Program easily passes the Western States test and also complies with the 

Federal Mandate. 

C. CALTRANS’ PROGRAM PROPERLY RELIED ON THE 
DISPARITY STUDY AND CORROBORATING EVIDENCE 

Caltrans properly demonstrated the presence of discrimination in California 

transportation contracting based on voluminous evidence including significant 

disparities noted in the Disparity Study, anecdotal evidence and marketplace 

evidence.  Federal appellate courts have found this type of evidence persuasive.  

See, e.g., Coral Construction, 994 F.2d at 919; Western States, 407 F.3d at 991, 

1001 (affirming use of anecdotal and statistical evidence and citing with approval 

evidence of significant statistical disparities); Adarand VII, 228 F.3d at 1173.  

                                                                                                                                        
authority.”  Northern Contracting, 473 F.3d at 721-22; Tennessee Asphalt v. 
Farris, 942 F.2d 969, 975 (6th Cir. 1991); South Florida Chapter of Associated 
General Contractors v. Broward County, Florida, 544 F.Supp.2d 1336, 1339-41 
(S.D. Florida 2008) (and cases cited therein); GEOD, 746 F.Supp.2d at 655; Ellis 
v. Skinner, 961 F.2d 912 (10th Cir. 1992).  Underlying these cases is the principle 
that a challenge to a state’s federally-mandated DBE program is an “impermissible 
collateral attack on the constitutionality of the [federal] statute and implementing 
regulations.”  South Florida, 544 F.Supp.2d at 1341; see Northern Contracting, 
473 F.3d at 722, n. 5.  Accordingly, to the extent Western States holds that 
compliance with the federal regulations is insufficient, Western States is contrary 
to the weight of authority and may have been wrongly decided.  However, this 
Court need not address this circuit split because Caltrans developed its DBE 
Program to meet the two-prong narrowly tailored standard articulated in Western 
States. 
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Many courts, including this Court, recognize the utility of the disparity index and 

similar comparisons in evaluating the utilization of minority- and women-owned 

businesses.15   A disparity index of less than 80 indicates a substantial statistical 

disparity supporting an inference of discrimination.  H.B. Rowe, 615 F.3d at 244 

(“Generally, courts consider a disparity index lower than 80 as an indication of 

discrimination”). 

The Disparity Study documented disparity indices significantly below 80 for 

four minority groups.  (SER 0140, ¶¶ 22-23.)   That exhaustive study, in 

conjunction with voluminous additional evidence before Caltrans, amply 

demonstrates discrimination in California’s transportation contracting industry.   

The Federal Mandate requires that a state program’s “overall goals must 

provide for participation by all certified DBEs and must not be subdivided into 

group-specific goals.”  49 C.F.R. § 26.45(h).  In light of the evidence of 

discrimination before it, and to ensure maximum narrow tailoring of its Program, 

Caltrans requested and received from DOT a waiver of this requirement.  (SER 

0010, ¶ 27; SER 0012-13, ¶ 36; SER 0037-52.)  No agency could have prepared a 

sounder, more narrowly-tailored DBE program than did Caltrans. 

                                           
15  See, e.g., AGCCII, 950 F.2d at 1413-14 (employing similar data in analysis of 
municipal MBE ordinance); Concrete Works of Colorado v. City and County of 
Denver, 321 F.3d 950, 985 (10th Cir. 2003); H.B. Rowe Co.v. Tippett, 615 F.3d 
233, 244 (4th Cir. 2010) (disparity index); Adarand VII, 228 F.3d at 1174; 
Sherbrooke, 345 F.3d at 973-74. 
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D. AGC IS WRONG ON THE LAW 

1. Caltrans Does Not Need Evidence Of Deliberate 
Discrimination Or Specific Acts Of Discrimination 

In order to survive strict scrutiny, Caltrans must identify the existence of 

discrimination and narrowly tailor race-conscious measures to remedy that 

discrimination.  Caltrans has done this.  Unable to successfully attack those facts, 

AGC purports to create a new test wherein evidence of overt “deliberate” or 

“intentional” discrimination is a prerequisite to use of race-conscious measures.   

The lynchpin of virtually all of AGC’s arguments is Caltrans’ alleged lack of 

such evidence of “deliberate” or “intentional” discrimination.16 AGC has created 

this unsupported “test” out of thin air.  Indeed, if evidence of deliberate 

discrimination were required, public agencies could never rely on significant 

disparities in availability and utilization to prove discrimination—but the Supreme 

Court and this Court plainly permit such proof.  Croson, 488 U.S. at 509 (statistical 

                                           
16 See, e.g., “The unverified anecdotal evidence from the disparity study is not 
evidence of specific acts of intentional discrimination, as the district court 
erroneously ruled” (OB at 34, emphasis added); “Caltrans’ Disparity Study on 
statistical disparities does not evidence a pattern of deliberate exclusion by 
nonminority contractors” (OB at 49, emphasis added); “Here, the issue is whether 
the utilization data implied intentional discrimination”  (OB at 50, emphasis 
added); “Caltrans’ discriminatory DBE program does not remedy past and present 
discrimination to break up a pattern of deliberate exclusion, but is trying to remedy 
societal discrimination” (OB at 51, emphasis added);“[T]he Disparity Study’s 
statistics simply do not evidence a pattern of ‘deliberate exclusion” (OB at 52, 
emphasis added). 
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disparities alone may support a showing of discrimination); AGCCII, 950 F.2d at 

1413-14.   

Likewise, there is no requirement that a state implementing the federal DBE 

program “present evidence ‘approaching a prima facie case’ of discrimination by 

its officials, local governments, or the prime contractors” in order to meet strict 

scrutiny.  (OB at 29.)  In fact, this Court specifically declined to inject such a 

requirement into the Equal Protection framework.  AGCCII, 950 F.2d at 1416, n. 

11 (“AGCC also contends that the 1989 Ordinance must be struck down because it 

fails to identify specific bid practices that caused the racial imbalance . . . .  In 

doing so, AGC seeks to have us engraft the frame-work for title VII . . . onto 

Croson’s equal protection framework.  This proposition has never been sanctioned 

either explicitly or implicitly in the equal protection context by the Supreme Court 

or this court”).     

AGC and its attorneys believe that government should be limited to 

addressing specific, overt, individual acts of discrimination.  This is not the law.  

Congress intended the Federal Mandate to remedy discrimination, whether 

obviously intentional or not, and courts have concluded that the Federal Mandate 

passes strict scrutiny.  See Adarand VII, 228 F.3d at 1176.  The federal government 

and the courts have recognized that discrimination can be much more subtle and 

hidden than, for example, a general contractor using a racial slur to explain why he 
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refuses to work with a particular subcontractor.  And practically speaking, it would 

be a rare fool who would openly admit to refusing to contract with minority firms 

based on bigotry and risk all the consequences and liability sure to follow from 

such a declaration.   

AGC also asserts Caltrans does not believe that Caltrans officials, local 

agencies, or prime contractors have “engaged in discrimination on the basis of race 

or sex.”  (OB at 14-15.)  That is absurd; the record before Caltrans was replete with 

such evidence.  (See, e.g., SER 0158-697 [Disparity Study]; SER 0006-09, ¶ 22 

[other evidence of discrimination]; ER 96:3-14, 76:18-75:15, 80:20-81:1, 95:3-6 

[Kempton Depo.].)   

AGC bases its argument on the unwillingness of Caltrans officials to cite 

specific instances of overt, intentional “discrimination.”  (See, e.g., OB at 15.)  

Even if admissible (and much of the relied-upon deposition testimony is not17), 

none of this evidence is relevant.  The law does not require that Caltrans’ Program 

be based on blatant, intentional and specific incidents of discrimination.  See 

AGCC II, 950 F.2d at 1416 n. 11.  

                                           
17  See, e.g., ER 75:13-18, 76:18-22, 79:1-6, 97:6-20 [Kempton Depo.].  Notably, 
former Caltrans Director William Kempton went to some trouble to explain the 
statement made in the letter cited by AGC about “discrimination,” distinguishing 
between evidence of overt discriminatory acts as opposed to evidence of 
discriminatory practices within the California transportation contracting industry 
causing an underutilization of DBEs.  (ER 96:3-14, 76:18-75:15, 80:20-81:1, 
95:3-6.) 
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2. Croson Does Not Support AGC’s Argument 

AGC cites City of Richmond v. J.A. Croson Co., 488 U.S. 469, 492 (1989), 

as the foundation for its argument that Caltrans must have evidence of  “identified” 

acts of discrimination, rather than inferring discrimination based on the findings of 

its Disparity Study coupled with anecdotal and other evidence.   (See, e.g, OB 

at 51.)  AGC’s reliance is misplaced.  First, Croson indicates that statistical 

disparities alone may justify race- and gender-conscious relief.  488 U.S. at 509 

(“[w]here there is a significant statistical disparity between the number of qualified 

minority contractors willing and able to perform a particular service and the 

number of such contractors actually engaged by the locality or the locality’s prime 

contractors, an inference of discriminatory exclusion could arise,” internal 

quotations omitted).   

Second, Caltrans is in a markedly different position than the City of 

Richmond, whose set-aside program at issue in Croson had little or no evidentiary 

support:   

In this case, the city does not even know how many MBE’s in the 
relevant market are qualified to undertake prime or subcontracting 
work in public contracting projects . . .  Nor does the city know what 
percentage of total city construction dollars minority firms now 
receive as subcontractors on prime contracts let by the city. . . .  To a 
large extent, the set-aside of subcontracting dollars seems to rest on 
the unsupported assumption that white prime contractors simply will 
not hire minority firms.   
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488 U.S. at 479-81, 502.  Similarly, the Court criticized the program’s “random” 

inclusion of certain minority groups for which there was “absolutely no evidence 

of past discrimination.”  488 U.S. at 506, emphasis in original.  By contrast, 

Caltrans’ Program rests on a state-of-the-art statistical study and extensive 

anecdotal and marketplace evidence, and applies remedial measures only to those 

groups that actually suffered discrimination.18 

Third, Croson reviewed the constitutionality of the City of Richmond’s own 

program—not Richmond’s implementation of a federally-mandated program.  488 

U.S. at 469.  The city argued that it could enact an affirmative action program to 

remedy past discrimination much as Congress had enacted federal remedial 

programs.   

                                           
18   Similarly, AGC errs in relying on Wygant v. Jackson Bd. of Educ., 476 U.S. 
267 (1986).  (OB at 3, 29, 33.)  In that case, a school board extended preferential 
protection against layoffs to certain minority teachers without any evidence that the 
board had discriminated in its hiring based on race.  Id. at 272.  The school board 
had imposed this remedy “in an attempt to remedy societal discrimination by 
providing ‘role models’ for minority schoolchildren.”  Id.  The Court found that the 
board’s action violated Equal Protection, noting that it “never has held that societal 
discrimination alone is sufficient to justify a racial classification.”  The same is 
true of AGC’s reliance on Regents of the University of California v. Bakke, 438 
U.S. 265 (1978).  (OB at 25, 26, 29, 44, 54.)  In Bakke, the Court invalidated a 
special admissions program at Davis Medical School that benefited applicants 
perceived as victims of “societal discrimination” because the school had no 
evidence of past discrimination in admissions.  Id. at 309-10.  In marked contrast, 
Caltrans compiled voluminous evidence of past discrimination in the California 
transportation contracting industry.   

Case: 11-16228     02/02/2012     ID: 8054957     DktEntry: 30     Page: 49 of 72



 
 43 

The Court disagreed and held the city to a higher evidentiary standard.  Id. at 

490-91.  The Court noted Congress’s “unique remedial powers” and “specific 

constitutional mandate” to ensure equal protection under Section 5 of the 

Fourteenth Amendment, powers which the city did not share.  Id. at 490-91 (“§ 1 

of the Fourteenth Amendment stemmed from a distrust of state legislative 

enactments based on race; § 5 is . . . ‘a positive grant of legislative power’ to 

Congress”).  Therefore, to employ race-based remedies, Richmond needed 

evidence of discrimination meeting more exacting standards than those required of 

race-based remedial programs enacted by Congress.  Id. 

Caltrans’ Program implements federal requirements, enacted by Congress 

under the remedial powers established in Section 5 of the Fourteenth Amendment.  

Caltrans has met all requirements applicable to its implementation of the federally-

mandated program.   

IV. AGC FAILS TO UNDERMINE CALTRANS’ PROGRAM 

 AGC’s attacks on Caltrans’ evidence are as baseless as its legal arguments, 

revealing only its misunderstanding of the Disparity Study—a document based on 

the best social science principles and statistical techniques in practice.  And, 

shockingly, AGC offered no evidence of its own.  In short, AGC completely failed 

to carry its burden.  Sherbrooke, 345 F.3d at 971; Concrete Works, 321 F.3d at 

979; Adarand VII, 228 F.3d at 1173 n. 14.   
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AGC claims Caltrans’ Program is “overinclusive,” but in the next breath, 

states that a more fine-tuned approach would render the Program an illegal 

“patchwork” of remedies.  (OB at 52.)  Far from undermining Caltrans’ Program, 

AGC’s arguments prove only that AGC opposes DBE programs of any sort. 

A. CALTRANS’ EVIDENCE EXCEEDS LEGAL 
REQUIREMENTS 

First, AGC erroneously asserts that the Ninth Circuit in Western States 

rejected demonstrating discrimination by comparing “DBE utilization before and 

after race-conscious measures go into effect.”   (OB at 34.)  Critically, the 

disparities discredited by the Court in Western States did not result from a rigorous 

statistical analysis.  407 F.3d at 1000.  In fact, Washington had prepared no 

statistical studies and offered no other credible evidence of discrimination.  Id. at 

1000-01.  The Court found the record “devoid of any evidence suggesting that 

minorities currently suffer—or have ever suffered—discrimination in the 

Washington transportation contracting industry.”  Id. at 1002, emphasis added.  

Even the “oversimplified statistical evidence” Washington offered showed only a 

“small disparity” that was “insufficient, standing alone, to establish the existence 

of discrimination against DBE’s.”  Id. at 1000-01.   

In stark contrast, Caltrans conducted a state-of-the-art Disparity Study which 

did far more than merely show that utilization dropped in the absence of race-

conscious goals.  Even with race-conscious goals in place, utilization of 
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MBE/WBEs on federally funded contracts fell below what might be expected 

based upon availability of those firms to perform Caltrans contracts.  (SER 0145, ¶ 

21.)  Without race-conscious goals, utilization of MBE/WBEs dropped to 59 

percent of the level expected based upon availability—a dramatic and statistically 

significant disparity.  (Id.)   

Faced with this striking evidence of disparities and voluminous anecdotal 

and marketplace evidence documenting the barriers to public contracting 

encountered by DBE firms in the State’s market, Caltrans properly inferred the 

presence of discrimination.  See Coral Construction, 994 F.2d at 919 (“the 

combination of convincing anecdotal and statistical evidence is potent”); Western 

States, 407 F.3d at 991, 1001 (affirming use of anecdotal and statistical evidence 

and citing with approval evidence of significant statistical disparities); Adarand 

VII, 228 F.3d at 1173 (“[t]he disparity between minority DBE availability and 

market utilization in the subcontracting industry raises an inference that the various 

discriminatory factors the government cites have created that disparity”).  Under 

these circumstances, the Federal Mandate required Caltrans to employ race- and 

gender-conscious remedies.  See 49 C.F.R. §§ 26.21(c), 26.45, 26.47. 

B. CALTRANS APPROPRIATELY UTILIZED ANECDOTAL 
EVIDENCE 

AGC attacks Caltrans’ anecdotal evidence as “unverified” and “not evidence 

of specific acts of intentional discrimination.”  (OB at 34.)  These, too, are 
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meaningless criticisms.  As explained above, Caltrans did not need evidence of 

“intentional discrimination”—anecdotal or otherwise.  Additionally, the law is 

clear that “[b]oth statistical and anecdotal evidence of discrimination are relevant 

in identifying the existence of discrimination.”  Western States, 407 F.3d at 991.  

Accordingly, Caltrans examined statistical, anecdotal and marketplace evidence 

before concluding that discrimination exists in California’s transportation 

contracting industry.   

Further, AGC is again wrong on the law:  anecdotal evidence need not be 

verified.  AGCCII, 950 F.2d at 1415 (approving city’s reliance on “numerous 

individual accounts of discrimination” in addition to statistical evidence and 

imposing no verification requirement); Concrete Works, 321 F.3d at 989 (“There is 

no merit to CWC’s argument that the witnesses’ accounts must be verified to 

provide support for Denver’s burden.  Anecdotal evidence is nothing more than a 

witness’ narrative of an incident told from the witness’ perspective and including 

the witness’ perceptions”); H.B. Rowe, 615 F.3d at 249 (rejecting plaintiff’s 

argument that “anecdotal data was flawed because the 2004 study did not verify 

the anecdotal data”).  AGC offers no authority that verification is required, but 
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again argues based on vague, general statements from inapposite cases.  (OB at 

34-35.)19    

Caltrans and BBC conducted 35 public hearings statewide, received 

numerous letters from business owners and trade associations, and interviewed 

representatives of 12 trade associations and 79 owners/managers of local 

companies.  (SER 0005-06, ¶¶ 14, 15, 21; SER 0146, ¶ 24.)   MBE/WBEs 

reported, among other things, that they were treated differently based on their race 

or gender, had difficulty obtaining work when DBE goals did not apply, had 

difficulty obtaining financing and bonding as compared to non-minority 

companies, and that prime contractors abused the “good-faith” efforts process.  

(Id.; SER 540-696 [anecdotal evidence report].)   

Indeed, the trial court found Caltrans’ anecdotal evidence compelling and 

sufficient—along with Caltrans other evidence—to support an inference of 

discrimination against the four identified groups: 

I disagree that anecdotal evidence fails to identify specific acts of 
discrimination.  On its face, in the words of these individuals that have 

                                           
19  Caltrans did not “dismiss” its anecdotal evidence in 2006 for lack of 
verification.  (OB at 35.)  Rather, Caltrans concluded that that evidence, standing 
alone, did not support a race-conscious program.  (ER 137:15-23.)  Caltrans’ 
expert, Mark Berkman, had no “reservations” about Caltrans anecdotal evidence.  
(OB at 36.)  Mr. Berkman merely acknowledged the inherent limitations of 
anecdotal evidence, which explain why additional evidence of discrimination is 
generally required before using race-conscious measures.  (ER 269:2-16; SER 800-
01, ¶¶ 32-35.) 
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gone through this program, there are numerous instances of specific 
discrimination. 
 

(ER 57:20-24.)  

 In compliance with Western States, Caltrans compiled substantial anecdotal 

evidence of discrimination that corroborated its evidence of significant contracting 

disparities.  407 F.3d at 991.   

C. THE EVIDENCE DEMONSTRATES DISCRIMINATION 
AGAINST ALL WOMEN 

AGC is mistaken in its insistence that strict scrutiny applies to Caltrans use 

of gender-conscious goals.  Courts apply “intermediate scrutiny” to statutes that 

classify on the basis of gender.  Coral Construction, 941 F.2d at 931.  Under 

intermediate scrutiny, “a gender-based classification must serve an important 

governmental objective, and there must be a direct, substantial relationship 

between the objective and the means chosen to accomplish the objective.”  Id. at 

930, citing Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982).   

Because Caltrans’ entire DBE Program meets the more rigorous requirements of 

strict scrutiny, Caltrans’ compliance with the requirements of the lesser standard 

was not discussed extensively before the district court.     

Regardless of the standard, AGC mistakenly states that the Disparity Study 

provides no statistical justification for Caltrans’ inclusion of Hispanic and 

Subcontinent Asian women-owned businesses as eligible for certain race- and 
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gender-conscious elements of the Federal Mandate.  (OB at 40, 45.)  The Disparity 

Study correctly isolates the effect of gender by examining disparity results for 

white women-owned firms.  (SER 0884, ¶ 5.)  Isolating a variable, such as the 

gender of business owners, is a standard social science technique that permits one 

to examine the effects of that variable.  (Id.)  The data showed substantial 

disparities in utilization of firms based on the gender of its business owner.  (Id., 

¶ 6.)  BBC and Caltrans then confirmed that this evidence of discrimination 

applied to women of all races, not merely white women.  (SER 0885, ¶ 8; 

SER 0178.)   

Importantly, the Federal DBE Program refers to “women” as a 

presumptively disadvantaged group.  (49 C.F.R. § 26.67 (a) (1); SER 0884, ¶ 4.)  

The regulations do not differentiate among women-owned firms based on the race 

of the owners, nor do they suggest that state or local agencies implementing the 

Federal DBE Program should do so.  (Id.) 

The data showed substantial disparities for white women-owned firms on 

Caltrans’ contracts when DBE contract goals were not in place.  (SER 0884, ¶ 6.)  

On state-funded contracts from 2002 through 2006, the disparity index for white 

women-owned firms was 48, meaning that they received less than one-half of the 

contract dollars that might be expected given their availability for those contracts.  
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(Id.)  These results indicate a substantial and statistically significant disparity in 

utilization of firms based on the gender of its business owner.  (Id.) 

AGC states that Caltrans never provides “one disparity number” for all 

women, regardless of race.  (OB at 43.)  This, too, is false.  BBC examined data 

regarding all women-owned business enterprises, regardless of the race or ethnicity 

of the women who owned the firms.  (SER 882, ¶ 11; SER 0884-89, ¶¶ 3-9.)  The 

analysis showed a disparity index of 59 for all women on Caltrans’ state-funded 

construction and engineering contracts from 2000-2006—a substantial disparity.  

(Id.)  Additionally, the Disparity Study provided a marketplace analysis identifying 

evidence of barriers and disparities based on the gender of the business owner.  

(SER 882, ¶ 11.)   

Further, BBC’s quantitative analysis of marketplace conditions provides 

detailed statistical evidence of disparities relating to all women, not just white 

women.  (SER 0885, ¶ 9; SER 0430-92; SER 0501-36.)  For example, regression 

analyses using Census data show that female business owners in the California 

construction and engineering industries earned significantly less than male 

business owners after controlling for race and ethnicity.  (SER 526, 536.)  This 

evidentiary showing satisfies not just the applicable intermediate standard of 

judicial scrutiny for gender classifications, but strict scrutiny as well.   
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D. CALTRANS IS NOT REQUIRED TO SET SEPARATE GOALS 
FOR DIFFERENT “TYPES” OF CONTRACTS WITHIN THE 
TRANSPORTATION CONTRACTING INDUSTRY 

AGC suggests that Caltrans’ Program should have provided separate goals 

for DBE participation on engineering contracts and construction contracts within 

the transportation contracting industry.  But, the Federal Mandate does not require 

parsing of goals in this manner—it focuses on public transportation contracts.  

(See, e.g., SER 0054-55 [“Tips for Goal-Setting”] [DBEs available for construction 

and non-construction contracts are combined in Step 1 of goal-setting process].)  

This Court upheld the Federal Mandate as constitutional on its face.  AGC has 

cited no authority—only its standard set of broad, inapposite quotations—requiring 

Caltrans to dissect its remedial measures to such an extreme.   

There are sound reasons why the Federal Mandate does not require the 

“parsing” AGC suggests.  For example, there is substantial overlap in firms 

participating in construction and engineering transportation contracts, and as prime 

contractors and subcontractors.  Also, analyzing these contracts as a whole 

provides a greater sample size, thereby increasing the reliability of the statistical 

analysis.  In addition, the Federal Mandate seeks to remedy discrimination in the 

entire transportation contracting industry, so gathering evidence that gives a local 

agency an accurate picture of that industry helps that agency match its Program to 

the goals of the Federal Mandate. 
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Once again, AGC offered no evidence undermining the soundness of the 

Disparity Study or Caltrans’ goal-setting methodology. 

BBC properly considered the results from the many sets of transportation 

contracts examined in the Study to reach the following conclusion about the 

industry targeted by the Federal Mandate—transportation contracting:   

Disparities between utilization and availability were often most severe 
for African American, Asian-Pacific American and Native American-
owned firms. For example, African American-owned firms received 
only 15 cents of every dollar expected on state-funded construction 
and engineering contracts after considering the availability of African 
American-owned firms for specific components of these contracts. 
Similar levels of disparities were found for certain types of work for 
Asian-Pacific American- and Native American-owned firms.   
 

(SER 0886-87, ¶ 13; SER 0252.)  In other words, the data showed a pattern of 

disparities for these groups that did not depend on type, size, location or time 

frame of transportation contracts.  (Id.)  The data showed a similar pattern for 

WBEs.  (Id.)   

In addition, AGC’s argument does not challenge Caltrans’ application of the 

Federal Mandate; it challenges the structure of the Federal Mandate itself.  AGC 

cannot collaterally attack the facial validity of the Federal Mandate in a case it 

expressly pursued as an as-applied challenge.20  Northern Contracting, 473 F.3d at 

                                           
20   The same is true of AGC’s attack on the method Caltrans uses to certify DBEs.  
(OB at 52.)  Caltrans certifies DBEs exactly as required by the Federal Mandate.  
AGC’s reliance on Western States in this regard is misleading.  (OB at 53.)  In that 
case, the Court objected to Washington’s reliance on DBE certification forms as 
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722 (“[Illinois Department of Transportation] here is acting as an instrument of 

federal policy and [plaintiff] cannot collaterally attack the federal regulations 

through a challenge to IDOT’s program”). 

As to AGC’s complaint that Caltrans should have sought a waiver to allow it 

to apply different contracting goals to different kinds of contracts, the Court must 

disregard it because AGC did not raise it below.  Fair Housing of Marin v. Combs, 

285 F.3d 899, 907-08 (2002).  Moreover, AGC can point to no case or regulation 

indicating that the Federal Mandate permits the type of waiver AGC suggests 

Caltrans could have sought.   

Finally, and perhaps most tellingly, AGC does not believe requiring more 

specificity in contracting goals would be consistent with narrow tailoring.  (OB at 

52 [“Extending racial preferences to account for the substantial disparities shown 

in the Disparity Study’s subcontracting data would turn the program into an ever 

more intricate patchwork of preferences.”])  AGC is simply advancing its position 

that DBE programs are bad policy, rather than sincerely arguing that a Program 

with more subsets would satisfy AGC and its view of the law.  AGC should direct 

these arguments to Congress, not this Court. 

                                                                                                                                        
evidence of discrimination, which the State had attempted to do because it had no 
other evidence.  407 F.3d 1001-02.  In contrast, Caltrans has abundant evidence of 
discrimination and did not treat its DBE certification forms as such evidence.     
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E. CALTRANS’ PROGRAM EMPLOYS ADEQUATE RACE 
NEUTRAL MEASURES 

“[N]arrow tailoring does not require exhaustion of every conceivable race-

neutral alternative.”  Western States, 407 F.3d at 993, quoting Grutter v. Bollinger, 

539 U.S. 306, 339 (2003).  Rather, it requires “serious, good faith consideration of 

workable race-neutral alternatives.”21  407 F.3d at 993.  AGC insists that Caltrans 

employed race-conscious measures before considering workable race-neutral 

alternatives.  (OB at 57.)  Nothing could be further from the truth. 

Caltrans has evaluated over 150 race-neutral measures, including every 

measure suggested in the regulations, to achieve maximum DBE participation 

through race-neutral measures with minimal reliance on race-conscious measures.  

(SER 0749-50, ¶¶ 15-20; SER 0037-52.; SER 0011-12, ¶ 32; SER 0890-91, ¶¶ 3-7 

[Padilla Dec. Opposing MSJ]; SER 0880-81, ¶ 4-7.)  The Goal and Methodology 

demonstrates how Caltrans maximizes its effort to achieve DBE participation 

through race-neutral measures.  (SER 0749-50, ¶¶ 15-17; SER 0048-52.)   

Caltrans’ Program proposed to meet the 13.5% overall annual DBE goal 

using half race-conscious measures and half race-neutral measures.  In accordance 

with DOT guidance, Caltrans based this split on evidence from its past contracting 

                                           
21   Western States does not require states to independently meet this aspect of the 
narrow tailoring requirement.  407 F.3d at 995, 997-98.  This Court found that the 
Federal Mandate’s requirements regarding race-neutral measures met this 
requirement.  Id.  However, even if states applying the Federal Mandate must meet 
this requirement, Caltrans’ Program more than fulfills it. 
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practices demonstrating that Caltrans could expect to achieve roughly half of its 

13.5% goal DBE participation using race-neutral measures.  (SER 0011-12, ¶¶ 29, 

30, 32.)  Thus, Caltrans’ Program meets the maximum feasible portion of its goal 

using race-neutral means, and resorts to race-conscious measures only to the extent 

the race-neutral measures have proved inadequate based on evidence before the 

agency.  (Id.; SER 0890-91, ¶¶ 3-7.)  The Federal Mandate and Western States 

require no more.  407 F.3d at 993.22 

AGC correctly notes that Caltrans has employed more race-neutral efforts 

over time.  However, AGC faults Caltrans for employing race-conscious remedies 

“before the effectiveness of these ever increasing race-neutral efforts have been 

evaluated.”  (OB at 58.)  Apparently, AGC thinks Caltrans should suspend its race-

conscious program every time it identifies and puts into practice a new race-neutral 

measure, in order to evaluate whether the new measure would generate the level of 

DBE participation required to meet its 13.5% goal.  AGC has no legal support for 

                                           
22   AGC erroneously faults Caltrans for allegedly failing to implement a small 
business program.  (OB at 58.)  Although not legally required to do so, Caltrans 
implemented a small business program on state-funded contracts.  The Disparity 
Study confirmed that the small business program was unsuccessful in remedying 
the underutilization of DBEs.  (SER 0891, ¶ 7; SER 0881, ¶ 6.)  Moreover, on 
federally funded contracts, Caltrans has implemented race-neutral measures that 
include and exceed the elements of a typical small-business program.  (SER 0891, 
¶ 7.)  For instance, race-neutral measures enhancing Caltrans’ outreach to the 
transportation construction community applied to all small businesses, not just 
DBEs, so that Caltrans could get greater participation from all small businesses.  
(Id.) 
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imposing such an onerous requirement.  Nor would the USDOT take kindly to 

Caltrans sporadically suspending its federally-mandated race-conscious remedies 

as AGC seems to suggest. 

Caltrans has gone beyond “serious, good faith consideration of workable 

race-neutral alternatives.”  407 F.3d at 993.   AGC has offered no evidence to the 

contrary, and has failed to demonstrate that Caltrans has not maximized its use of 

required race neutral alternatives.23  See Northern Contracting, 473 F.3d at 724 

(“the record makes clear that IDOT uses nearly all of the methods described in 

§ 26.51(b) to maximize the portion of the goal that will be achieved through race-

neutral means. . . . NCI has failed to demonstrate that IDOT has not maximized the 

portion of its goal that will be met through race-neutral means.”)     

F. CALTRANS PROPERLY APPLIES ITS PROGRAM TO ALL 
CONTRACTS THAT CONTAIN FEDERAL FUNDS 

Finally, AGC argues that Caltrans impermissibly applies DBE contract goals 

to federally-funded contracts that include some state funds.24  The Disparity Study 

                                           
23   Yet again, AGC misleadingly cites Croson.  (OB at 58.)  In stark contrast to 
this case, the city in Croson had not compiled even the most rudimentary evidence 
of discrimination.  488 U.S. at 502.  In other words, the City of Richmond had in 
no way justified “resorting to racial preferences.”  (OB at 58.) 
 
24   Contrary to AGC’s suggestion, the trial court’s decision from the bench 
specifically cited this argument.  (ER 53:20-54:3.)  The court probably made no 
specific finding in view of the manifest weakness of the argument.  AGC had 
ample opportunity to request that the court expressly rule on this argument—both 
at and after the hearing—but failed to do so.  (ER 61:16 [court requests proposed 
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and a multitude of other evidence clearly establish the existence of discrimination 

in California’s transportation contracting industry.  The only reason there would be 

any difference between remediating state-funded discrimination and federally-

funded discrimination, is a difference between state and federal law.  AGC is 

trying to bring in a state law challenge through the back door.  

In its first complaint, AGC included a claim based on alleged violation of 

Article I, section 31 of the California Constitution more colloquially known as 

“Proposition 209.”  Proposition 209 prohibits “discrimination” with only very 

limited exceptions.  So far, the impact of this prohibition has been to perpetuate the 

effects of discrimination against minorities while protecting white males from 

being collaterally damaged by attempts to remedy discrimination against 

minorities.  In its First Amended Complaint, AGC voluntarily dismissed its 

Proposition 209 claim.  It cannot now simply relabel its previously dismissed claim 

in a transparent attempt to revive it.25  

                                                                                                                                        
order]; 61:24-62:2 [AGC’s counsel requests correction of order].) 
 
25  Had AGC not dismissed that claim, Caltrans would have asserted immunity 
under the Eleventh Amendment, because federal courts have no jurisdiction to 
decide state law claims against states.  Pennhurst State School & Hospital v. 
Halderman, 465 US 89, 100 (1984). 
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AGC’s arguments are incoherent and clearly misconstrue how Caltrans sets 

goals on individual contracts.26  To the extent AGC is arguing that Caltrans’ 

Program is not narrowly tailored, those arguments are addressed above.  To the 

extent AGC is arguing that implementing a race-conscious DBE program 

consistent with the Federal Mandate is per se unlawful discrimination, the Ninth 

Circuit disposed of that argument in Western States.  407 F.3d at 995.     

Caltrans is simply following the rules that apply to recipients of federal 

funds.  USDOT concurred in Caltrans’ determination that Caltrans must use race-

conscious contract goals on DOT-assisted contracts in order to comply with the 

federal DBE program.  (SER 0009, ¶ 23; SER 0014, ¶ 43; SER 0133-34; see 49 

C.F.R. § 26.51(d)); 49 C.F.R. 26.45 [recipients “must set an overall goal for DBE 

participation in your DOT-assisted contracts”].)  The Federal Mandate defines 

DOT-assisted contracts as any contract between a recipient and a contractor 

“funded in whole or in part with DOT financial assistance.”  49 C.F.R.  § 26.5 

(emphasis added).  Therefore, under the Federal Mandate, the overall goal applies 

not only to the federal part of the participation, but to all dollars expended by the 

state in transportation contracts where those contracts have a portion of federal 

                                           
26   Goal-setting for individual contracts is a complex, multi-step process that takes 
into account a range of data regarding availability of DBEs in a particular area for 
the type of subcontracting work at issue.  (SER 0752-54, ¶¶ 4-11 [Kuhl Dec.].) 
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money.  Thus, the Federal Mandate applies even if a contact is only partially 

federally funded.  (SER 0893, ¶ 5 [Falakfarsa Dec.].)27    

Caltrans’ projects often are funded through a combination of federal and 

non-federal funds.   (SER 0887-88, ¶¶ 14-18; SER 0893-94, ¶¶ 5, 6.)  Federal aid 

recipients such as Caltrans must decide prior to bidding a contract whether a 

contract or project will use any federal money.  (SER 0887, ¶¶ 15-16.)  Agencies 

sometimes refer to this decision as “federalizing” a contract.  (Id.)  If the contract 

contains federal money, bidders will need to meet a number of federal 

requirements which apply to the entire contract, including, but not limited to, 

compliance with the Federal Mandate as well as federal rules on competitive 

bidding, prevailing wages, Buy America provisions, and Title VI.  (Id.)   

Federal aid recipients typically cannot segregate a project based on 

funding—one part with federal requirements and one without.  (SER 0893-94, ¶¶ 

5, 6; SER 0887, ¶ 15.)  For example, if Caltrans bids out a bridge project, it 

typically cannot (nor would it make sense to) bid out one contract to build one side 

of the bridge that might be federally funded and bid out another contract to build 

                                           
27  Even Proposition 209 recognizes this reality, and makes an exception to its 
prohibition of race-conscious remedies for “action[s] which must be taken to 
establish or maintain eligibility for any federal program.”  Article I, Section 31(e). 
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the other side that might be funded using non-federal money.  (SER 0887, ¶ 15; 

SER 0893-94, ¶¶ 5, 6.)   

In addition, while federal aid recipients typically know whether to 

“federalize” a contract prior to preparing bid documents and advertising the 

contract, they often do not know how much of the contract will ultimately be 

funded using state vs. federal money.  (SER 0887, ¶ 16; SER 0893-94, ¶¶ 5, 6.)  

Caltrans’ procedure for setting a DBE contract goal on the entire amount of the 

contract is consistent with the practice of all other states and transportation 

agencies.  (SER 0887-88, ¶¶ 17, 18.)  AGC offered no evidence countering 

Caltrans on this point.   

CONCLUSION 

Caltrans complied with all legal and regulatory requirements to fashion a 

model, federally-mandated DBE program that is narrowly tailored to address 

significant discrimination shown by the evidence to exist in California’s 

transportation contracting industry.  AGC failed to identify any legal flaws in 

Caltrans’ Program, and failed to offer any evidence refuting Caltrans’ 

overwhelming evidence. 

In truth, AGC’s grievances lie with the USDOT’s remedial directives and 

the applicable Equal Protection jurisprudence.  Years ago, Congress directed the 

creation of the Federal Mandate to ensure that federal contracting funds are 
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distributed fairly and with an eye to remedying the effects of identified race- and 

gender-based discrimination.  Numerous Circuits, including this one, have 

confirmed the constitutionality of the Federal Mandate and its group-based 

remedies, without requiring a showing of specific instances of blatant or 

intentional discrimination.  This Court has held that a state’s program 

implementing the Federal Mandate passes constitutional muster so long as it is 

narrowly tailored to address specific discrimination identified within the state.  

Caltrans’ Program exceeds this standard. 

Neither statute, regulation nor case law supports AGC’s extreme arguments.  

Accordingly, the Court should affirm the district court’s judgment. 
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STATEMENT OF RELATED CASES 

Appellees are not aware of related cases within the meaning of Circuit Rule 

28-2.6. 
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